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A STATFMENT ON HCLY MATRIMONY
IN HARMONY WITH
THE FORM OF SOLEMNIZATION OF MATRIMONY
IN THE BOOK OF COMMON PRAYER

By

The Rev. Edward B. Guerry, S.T.M.



FOREWORD
This Statement by the Rev. Edward B. Guerry has been prepared

at my request. In his book, The Historic Principle cf the Indis-

solubility of Marriage (The University Press, Unfversi:: of the

South, Sewanee, Tenn., $1.50), he has relied upon cormpetent sources
and authorities to substantiate the position which he briefly sets
forth in this paper. His book is thoroughly annotated and docu-
mented., According to the late Rev. M. Bowyer Stewart, S.T.D. (Schocl
of Theology, Sewanee, Tenn.), it "merits careful study by all who
ere concerned in shaping and administering our Canons",

This paper is fully in accord with the corvictiions of the Arch-
bishop of Canterbury, as recently expressed in his booklet Problems

cf Marriags and Divorce (lMorehouse-Gorham Co., hS certs).

The footrnotes in ilr. Guerry's Statement indicate the need for
a clear and separate Canon on Hullity, certainly a revised one. 1In
Appendix II, iir. Guerry proposes two Resolutions for presentation to
the next General Convention. These footnotes are not to be consid-
ered as a part of this Statement to which reference is made by the
first Resolution (Appendix II) but are simply added for the inform-

ation of the Joint Commission on Holy Matrimony. Mr. Guerry has re

ceived a letter, dated September 25th, 1956, from the Bishop of
Exeter, England, in which the Bishop states that "the Report of the
Commission on the Church and the Law of Nullity was accepted in
principle by the Convocations of Canterbury and York". (See Appen-
dix I, post.)

Our primary consideration is to secure from the next General
Convention a Statement of principle on Marriage and Nullity. After
this is accomplished, the next step would be appropriate changes in
the Canons of 1946 with a view to clarification of these Canons so
that they will be in harmony with the Statement of principle. A
third step would involve a re-examination of ecclesiastical admin-

istrative procedures under the Canons as amended.

B. Allston Moore,

Author of the Resolution for a
Statement on Holy Matrimony.
Journal of the General Conven-
tion, 1955, p. 229.
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A valild marriage cannot be dissolved except by death. A rela-
tionship whirh is not a marriage can be nullified,l'

The attempt b a secular or ecclesjiastical couri to dissolve
the bond of Holy Motrimony is called divorce a viicutc maftrimen's
(from tke hond of matrimony), and is in direct and flagrani vistia-
tion of cur L-rd's words, "What therefore God hath joined together,
let not man put asunder." (Mk. 10:9) In such cases, the court
recognizes the existence of a valid and true marriage, but presuup-
tiously asserts the power to declare that the bond of matrimony
vhich hes existed up to the very hour of its deriee is henceforth
aissnived far ceuses which have arisen since the inception of the
same,

The priaciple of nullity is an entirely different matter. Oc-
cesiomelly, 1t kaopers that two people who have co-habited together
kave not rzalliy entered into a valid marriage, even though they have
observed all of the usual formalities, both legal and escclesiasti-
cal. The creation of the bond of matrimony, in such a case, did not
occur due to the existence of impediments ab initio which vitiated
the mutual consent absolutely essential to the formation of a true
and valid mapital relationship. Since the bond of matrimony never
came into existence, there is not and never was a marriage. A de-

cree of nullity by a court of proper jurisdiction is simply a recog-
nition of this fact. It does not actually nullify a marriage but
simply declares that a relationship which is not a marriage is null
and void.a' Such a judgment, however, does reiove any doubt as to
the right of the persons involved to enter into a marriage or mare
riages., It is axiomatic that suech a deeree should be founded upon
reliable evidence which has been tested by sound procedures under
the supervision of proper authority.B' Ex parte evidence is not
deemed trustworthy and sufficient in a matter of such great import.

Thus, an unhappy marriage can be, and in the vast majority of
cases is, a true and valid marriage. A true marriage is not "a
peculiar institution of the Christian Church", but when the parties
thereto are baptized Christians, their relationship is a Christian
one even though it may fall short of the manner in which disciples
of our Lord Jesus Christ ought to live together. The husband and
wife are the recipients (potentially so at least) of sacramental
grace. If they are married by a priest, and are given the blessing
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of the Church, Ehey recelve the initial sacramental grace of Christ-
ian marriage.

The nernanency of the bond of matrimnony doss not dAepend uvon
how contented couples may happen to be in "this % 1y =~ .ie", £s tha
days and the years go by and the children are born in tu’s holy wed-
lock. God has joined the man and the wife through this "honourable
estate" which He instituted "from the beginning of the creation"
when He made them male and female for the purpose of sharing with
Hin in the sacred and noble task of creating humaen beings, and nur-
cwring them in righteousness and holiness. This is the meaning of
the famous passage in St. Hark's Gospel (10:2-9), in which our Lord
sleerly tavght that the bond of matrimony, according to Godt's crea-
t.ve purpose as revealed in natural law from the beginning, is life-
lmg; 1% constitutes a relationship which endures until death.h‘
Thersfore, He acoed the inevitable conclusion that any other or
second marriage, wnile the bond of the first marital relationship
exists, is unlawful, and consequently adulterous (idem v. 1l1; cf.
Matt. 19:3-9; Luke 16:18; Ro. 7¢1-3; 1 Cor. 7:10 ff; Eph. 5:31, 32).

While it is difficult to argue that our Lord, Jesus Christ was
announcing, according to Mark 10:11, a positive law for the first
time, it 1s even more difficult to defend the position that He was
here merely holding up to mankind an ideal or a counsel of perfec-
tion; if this be true, then matrimony is nothing more than a con-
tract; no bond or enduring status really exists in this relation-
ship, Our Lo;d's teaching is founded upon God's creative purpose
as revealed in His natural law; those who are joined together in
Holy Matrimony become, as a fact of nature, one flesh (the indis-
soluble relationshlp of man and wife),

The imposeibility of following in this Church the doctrine of
absolute divorce is obvious from a reading of The Form of Solemni-

zation of Matrimony in the Book of Common Prayer. By Artirle X of

h USA. Reproduction of

o
:g ; the Constitution of the American Episcopal Church, the Prayer Book
g' § is a part of the constitutional or supreme law of the Church as to
% E doctrine, discipline, etec. This means that the language of the Mar-
%.z; riage Service, which is the Church's declaration of the mind of

gf% ; Christ on the subject, governs the interpretation and application of
g £ ;| ‘the Canons of the General Convention. If words signify anything,
e

then the words and phrases of this Service mean that husband and
-2 -
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wife enter into a lifelong and indissoluble status or relationship.
For example, open the Prayer Book and read the following:

.« .an honourable estate instituted of God, signifying un-

to us the mystical union that is betwixt Christ and His
Church, ..

.+ forsaking all others, keep thee only unto her, so long
as ye both shall live?

.-.to love and to cherish, till death us deo part, accord-
iug, to God's holy ordinance...

«».5end Thy blessing upon these Thy servanis, this man
anc tais woman,..that they, living feitiafully fogether,
mny suvely peri'orm and keep the vow arnd ccvenant betwixt
ther made...and may ever remain in perresi love and peace
fogeths, and live according to Thy law...

U God, *iho has =0 consecrated the state of Matrirony that
» it 'z repensented the spiritual marriage and uniiv be-

nixe Sdst ené His Churche..

Theee wion 3od hath joined together let no mwain yvt asunder...

»¥2a% ve aa o live together in this lite, itbet 11 the
Leld Un ccoane e may have life everlastirg.  Afuen.

Zhe nonl ¢l L rlaony, which is a fact i t3 orde. L nature,
cen N mere e dastrceyed, except by death, tharn: tae olher relation-
ships which srise ovt of marriare; o.g., father and son, brother
and sister, etc. Nothing cccur~ing subsequently to the creation of
a valid marital bond can undo the fact that the woman is the mother
of her husband's children, and that he is the father of hcr child-
ren, Of course, much else in marital and family relationsi irs, such
as love, mutual confidence and respect, etc., is dissolansle; ia
short, the personal relationship between man and wife ca" bte severe-
ly impaired or even completely destroyed. It may be nascurcery for
them to live separately. For an adequate cause, the Chuvch bhas nev-
er raised any insuperable objection to mutual or even legnl separa-
tion. The fact, or bond of matrimony, however, abides a3 a lifelong
status and carries with it the obligations which arise ont of this
enduring relationship. The sacred marital vows waichk w..~ made be-
fore God and man demand that they remain loyal to esch other, pri-
marily for the sake of the children, and always to he pr:.rel for
reconciliation. This is what Cky3stiar marriage rrally i sars. This
is the divine and natural law of God for which we dere an, schsti-
tuve human copinion, esvocially sentimentelisw. Tais i3 che peiaei-
ple which gives to the family %trat sonce of accurily whicli 25adil-
izes emotions and gives to children che heritage of a aoue. which,

in spite of many defects of personality, is "a haven of blessing and

of peace". The lifelong permanency of the marital bond gives to the
‘3-
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husband and wife that which is so necessary for the success of their
marriage.

Pre-marital instruction whish irnclncdes educetion regarding the
sexual and other problems of marrigd peccple is most beneficial and
helpful. The proper preparation for marrisge is a solemn obliga-
tion resting upon clergynen and other marital ccunsellors. It is
obvious, however, that inforiration about *“ha tensions whiech often
lead to the breakuv eof msrriages has nct bhad the desired effect in
modern times on the divorce rates in this eountry, for approximately
one out of every four or five marriages ends in the divorce courts.
The increase of broken marriages in the 20th Century has been so
alarming that the United States now has the highest divorce rate of
any nation in the world.

thile there are many factors involved in escn case, generally
speaking the primary cause of this great social .l a~l grave dan-
ger to Western Civilization is the abandonment of our Lord!'s teach-
ing concerning the indissolubility of the bond of matrimony, and the
general acceptance of the view which prevails in the secular courts;
i.e., that marriage constitutes only a contractual relationship.

A contract can be dissolved for cause. The seculer iaw, there-
fore, provides that for cruelty, incompatibility, aid othe. causes,
the marital relationship can be rescinded. Hence is pras:nted the
spectacle in our secular courts of divorce case after divu—~ce case
disposed of in a matter of minutes, and usually without the child-
ren of the family being represented, without any raal effort being
made to salvage the marriage, even though the future welfare of the
State depends upon the children of today.

The Anglican Communion has never accepted the doctriac cf
divorce. (The American Episcopal Church did accop® #du.sery as a
ground for divorce and a dispensation to the innozanl pariy from
1869-1946, but it is the only brsnzh of the Anglizan Commuacn which
has ever done go.) Our Lord :i~arly, Jefinitely, and forover »e-

veaload Eis mird about divorre as zr evil whalch is dw fo - ue aded-

nszg’ (r Jdusebsdlaure of uents Resris Yo tas rurpo ard v 1L o0 Ged.
Tooviaw of the Marviaoc Zeovics il tns denk 20 Gonssa Tesgals,
it i3 vnlawful, as we adve rTolasven out, fer wny clalen 07 this

Church to declare a marriage nuli ani veid for eny crusz arising

after the creation of a valid bond of matrimony.s‘ This can be done

- -



orly for a cause existing before or at the time of an apparent mar-
riage. It in rot rigkt %to hold that the princirle of nullity can be
extended to cover defecta of parecraliiy whinch wers only latent at
the time of tlie marrizes and which were broughl %50 entiality by

the stvzins of me~ital 1ife for TEE DOGCTEIWE OF I{7FSDT) TLLITY IS

BUT_ANOTHTR NAME FOR DIVORCE. Such latent defeecis of personality

ers in every person, Therefore, practically every merriage which is
er ynLeppy one, evern fov & time,; can be cdeclared dissolved, if such
a principle is eccuptad., The Church cannot reccgnise divorce under
the gulse of nullity, for this is intellectusl dishonesty.

The Marriage Service in the Book of Ccmmon Prayer clearly
teaches that the impediment must be in existence a®t the time of the
marriage, because adequate care is taken to ascertain whether or not
“any men caa show just eause, why they may not lawfully be joined
together" hefore the man and woman say their vows. In fact, the
minister reads a most solemn charge calling upon them to confess any
such impediment: "For be ye well assured, that if any persons are
Joined together otherwise than as God's Word dotl: allew. their mar-
riage is not lawful." The lifelong nature of the vows following
upon this prima facie evidence that no impediment exists to vitiate
the requisite consent emphasizes the truth that in tl.e eyes of God
no difficulty or trouble or cause can subsequently arise ©. destroy
the bond of matrimony.

o

It is in the acceptance of this divine law c» ».cr. o rarriage
wherein lies the happiness and security of all of %ue memhers of the
family. In fact, such a submission to the purpose ol Ced can trans-
form many an unhappy family into one of "perfect love and peace to-
getﬁer“. As in many other fields of human life and endeavor, the

way of man leads to destruction and sorrow, but the wey o7 Ged to

strength, peace, and everlasting life.
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APPENDIX I
(Roeforences arc to the footnotes abovo)

1. "Thoro arc cascs in which a union disputcd or purporting to bo

a marriage is dcfcctive in somo cssontial clomont. Such a marriage
is said to bo void or voidablec, and the defcct may be doclarcd and
the marriage annulled by a dccrcc of Nullity. This dzcroc must bo
clecarly distinguishcd from a doercec of Divorce, which affirms that
the mrrriage in question was in all rospocts a valid onc but that it
is now being terminated. The wording of a deceroec of Fullity is as
fellows: Tuac marriage is pronounced and declarcd to be and to havo
been to all intecunts and purposcs null and void in the law whatsocver!

Tks _Church ond tac Tew _of Nullity of Marriage - The Report of a Com-

misslon appointod by thc Archbishops of Canterbury si1d York in 1949
at the request of tho Convocations. (S.P.C.K. 10585, Nu~=“ouse-Gorham
Co.,; $2.50.)

2, Tne distinction betweon diriment impediments and voidable imped-

iments should be kept clear. The Historic Principle of the Indig-

solubility of sarriage by Edward B. Guerry, pp. 6 and 7.

"A void marriage is a marriage subject to such a defect as to
fail in the primary intention and primary legal effect; that is, it
falls to confer on either of the parties the status of married per-
son with a right to consortium. It is in theory unnecessary to have
recourse to the courts for the annulment of a void marriage: it
fails in its legal effect irrespective of any decree.%# ..... One
or the other of the parties, however, does seek a decree of Annul-
ment of the marriage, if only because some defect to which it is
subject may be disputed and likely as time passes to become more
difficult of proof, or because it is desired to establish the null-
ity beyond all question in order to permit marriage to another party

or at any rate to establish the right of a party to a single status.

In the case of a voidable marriage, it is necessary to apply to the

court to have it set aside. Until it is set aside,
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# The Renort, on. citv,, r. i3 For example, such a void marriage
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Eg% % would be one of an incesiucas or bigamous nature. Cf. Canon 17,
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985:—5%,} also Guerry, op. cit., p. 6. Cf. The Report, op. cit., pp. 20, 21.
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it creates all the legal rights and obligations and has all the
legal consequences of a valid marriage. ... A voildable marriage
is, therefore, a marriage sub jeet to such a defect as to be liable
to fail in its primary intentions and legal effect if, but only if,
one of the parties takes appropriate action in the eourts during
their joint lives. Since a volidable marriage is valid until it is
set aside, a party can so act in the way of approbating the marri-
age as to be precluded from subsequently disputing its validity.
This is often referred to as the doctrine of finsincerity'." The
Report, op. cit., pp. 19 and 20. Cf. Guerry, op. cit., pp. 6 and 7.

This doctrine of "Insincerity" would seem to apply to cases of
annulment under Impediment 8 of Canon 17, Sec. 2 (b) (American Epis=-
copal Church) where the parties have been formally and legally mar-
rizd in an ecclesiestical or civil ceremony. See Guerry, op. cit.,
pp. 103, 104. Cf. The Report (op. cit., pp. 26-29), which states:
"Defective Intention...relates to the internal disposition of one or
both parties to a marriage... It is open to question, however,
whether the doctrine (i.e., of Defective Intention) can be justified
in a soclety in which marriage must be contracted in set forms and
consent expressed in words provided by that society... people who
marry must be held bound by what they have voluntarily said and done.
To depart from this principle would have d&sastrous results in the
moral sphere and would in effect allow people to tdake advaritage of
perjury... In English Ecclesiastical Law, no agreement or private
determination is allowed to nullify a marriage... We are opposed to
any extension which could leave the validity of a marriage dependent
upon ghe private stipulations or mental reservations of the parties."

In the 1light of this position, Impediment 8, supra, could only
apply to a contract of concubinage, or an illegal trial marriage, or
a case in which the question of the validity of a common law marri-
age 1s at issue.,

3. The Report of the Commission, op. cit., deals with *his problem

of sound procedures under proper authority., The prc=.o- & 2ew revie
sion of Canons, whizh lie.s b=2on uniartaken by the Ccr' i i’ _ s of
Yerik avd Centerbury, incluvies t-. cight of a Bishop . :.i!low divorced

persons to re-marry if they can show grounds for annuitaent, even
though their first marriages were dissolved by decrees of Divorce.
As to this, the Commission recommended "that in any case where a

- i1 -



person has obtained a decree of Divorce 1n a secular court, and it
is subsequently suggested that a decree of Nullity :.iight have been
obtained, the Church should nevertheless accept the decrze of the
5ivil court as decisive... The Commission does rci, &t any rate at
+he present time, recommend the establishment of Cmreh souts to
deal with cases of Nullity, and considers thaf thkz «ige of =nr less
fcrmal machinery would be undesirable", (Op. oit.. ». 43.)

in supnort of these recommendations, the Commiasion gave these
reesona: "If these courts /Ecclesiastical Courii’ aso te dsal satis-
factorily with questicns of nullity, they must hava povers compara-
Lle to thosae posssssed bty the secular gourts when d2terrining sim-
1lar ilzeues: ir particular they would require power hto compel the
+ Ltendarce o.), and answers by, witnesses... In the sbsence of these
ewers a Charch sourt might be denied vital evidence encé its proce-
“ur3 stultifled. The evidence of a par%y who hes affissed the
validiity of a merriage in order to obtain a decree of Dissolution
(i.8., Divorce) should be subject to close scrutiny when he or she
asserts that the marrlage was not in fact valid at all... UNLIKE
RE-ADMISSION TO HOLY CO4IMUNION AFTER DIVORGCE, THE QUESTION OF NULe
LITY /EEFORE A BISHOF/ IS NOT A PASTORAL ISSUE. IT IS A WEIGHTY
QUESTION OF FACT AND LAW OF A HIGHLY COMPLEX NATURE, WHICH DEMANDS

EXPERT AND EXPERIENCED JUDGHMENT AND CANNOT BE HANDLED IN ANY AMATEUR
FASHION., Canon 106 of 1603/l lays down the prindiple that ‘no sen-
tence shall be given...for annulling of pretended péatrimony, but in
open court, and in the seat of justice'. Experience both in Civil
and Ecclesiastical Courts has shown that a true judgment, in a case
of Diullity, can seldom rest upon the unsupported testimony of the

parties themselves." The Report, op. cit., pp: 42, £f. This Com-

mission, therefore, recommended against giving the authority of Nul

1lity to a bishop; the legal profession, they felt, could assist by

bringing petitions for W:1litv. when it is possible, instead of

.g“g‘g petitions for Divorece a vircrlo motrimonii.

ggg s . The Repnrt, on. cit., Do 8, <.
* _:E'g ; 5. The Repor%, oo. cit,, rr. 33: "We do not see how a marriage ad-
ig‘gg ? mittedrr valic at the tiis 7 sn.cbration can properly be treated as
gégg ' void ab initio on the growd of a subsequent event.,.. Once the prine-
§§§§ ciple that a subsequent event can be a ground for nullity is acecept-
oGS ed, the éssential difference between nullity and diverco disappears."

[~ _7 by Author. - 111 -



APPENDIX II
Resolutions for Presentation

to th»
Goneral Convention of 1958

(1) RESOLVED, the House of Bishops concurring, that the
for2poing ntatement on the Doctrine of Holy Matrimony be
apn.onied a3 one which is in harmony with The Form of

Solemnization of Matrimony in the Book of Common Prayer.

(For the Lambeth Conference of 1958 also. Journal of the

General Corn—ertion, 1955, p. 229.)

(2) EFSO'ATFL, she House of Bishops concurring, that a
Coamiscinn le amnonirted to draw up a revised or new
Canon ¢n N 12iF;, in harmony with the position of this
Churen 2nl with due consideration for the teaching and
prartice of ths shurch of England, having in mind these
words In the Proface of the Book of Common Prayer:
"...ﬁhab “bhis Church is far from intending to depart
from the Church of kEngland in any essential point of

doctrire, ciseciplins, or worship."
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